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Evaluation and Reform of California's
Residency Standard
By DANA L. MISHNE

Member of the Class of 1988

Residence, as used in law, is a most elusive and indefinite term.
Briggs v. Superior Court, 81 Cal. App. 2d 240, 245 (1947).

I. INTRODUCTION
California personal income tax law places great significance on the
determination of an individual's status as a resident in the State of California. Under present law, California taxes residents on their entire taxable income, regardless of the state or country of origin, while taxing
nonresidents only upon taxable income derived from sources within California.' The present residency standard most noticeably affects people
from outside California who desire to spend time in California or domi-

ciliaries2 of California who wish to work outside the state. California's
definition of residency should provide the means for individuals to accurately determine their status as residents. Tax planning, return preparation, auditing, and enforcement of the tax codes require an accurate

residency determination.
California presently uses a subjective standard to determine residency, 3 basing the determination upon the purpose of an individual's
visit to California or the purpose in leaving California and the individ1. CAL. REv. & TAX. CODE § 17041 (West 1983); CAL ADMIN. CODE tit. 18, § 17014
(1983).
2. A person's domicile is not necessarily his residence. Domicile refers to the location
with which for legal purposes a person has the most settled and permanent connection. It is
the place a person intends to return to even though he or she may reside elsewhere. Residence,
on the other hand, refers to a particular locality; ie, it is a person's factual place of abode of
some permanency. A person may have only one domicile, while he or she may have several
residences. Whittel v. Franchise Tax Bd., 231 Cal. App. 2d 278, 284, 41 Cal. Rptr. 673, 676
(1965).
3. CAL. REv. & TAX. CODE § 17014 (West 1983). See infra notes 17-20 and accompanying text.
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ual's connections with California.' The Franchise Tax Board (FTB) and
the State Board of Equalization (SBE) provide taxpayers with a list of
factors considered important to a determination of residency.5 These
factors, due to the subjective residency standard, provide the state with
flexibility in deciding particular cases. However, they do not present the
individual taxpayer with a sufficiently clear idea of his or her tax status.
Confusion regarding tax status arises because of the morass of conflicting
cases that serve to guide or misguide taxpayers in predicting their tax
status.
Two often conflicting goals make development of a residency standard difficult. First, to encourage free mobility between states, a residency standard must provide taxpayers with certainty regarding their tax
status. Without certainty, current domiciliaries contemplating employment outside the state may forego opportunities for fear of double taxation. Lack of certainty also deters nonresidents from participating in
activities within the state because of fear of taxation as residents. Second, the standard must achieve equity. A standard for residency should
take into account special circumstances in order to avoid inequitable results that deter foreigners from entering California.
California's present residency standard has not struck an acceptable
balance between certainty and equity. Although the standard accounts
for special circumstances, it does so to a greater degree than desirable. In
interpreting the definition of residency, the FTB and SBE have failed to
set forth any concrete rules, leaving them free to apply the standard on a
case-by-case basis. Further, the focus on maintaining flexibility renders
the determination of residency under the standard completely uncertain.
The lack of clearly enunciated rules leaves practitioners with no guideline
by which to measure the decisions of the court and leaves taxpayers uncertain of their own tax status.' California must reexamine its standard
for determining residency and move toward a more certain approach.
Part II of this Note examines the California residency standard and
reviews the purposes and theories behind the determination of residency
for natural persons for purposes of California personal income tax. Part
III evaluates the positive and negative aspects of the current standard.
Part IV proposes two possible alternatives to the standard: adopting the
current federal residency standard or adopting a modified version of the
4. See infra notes 24-30 and accompanying text.
5. Id.
6. See infra notes 42-44 and accompanying text.
7. While researching this Note, the author encountered many practitioners in the San
Francisco area who were unsatisfied with the uncertainty of California's residency standard,
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federal residency standard. These proposals are analyzed to determine
whether either would be a practical alternative to the present California
standard. In conclusion, this Note suggests that the most viable option
for reform is the adoption of a modified version of the federal residency
standard.

II. BACKGROUND
A.

California Taxing Authority

The California Constitution grants the State of California power to
levy taxes.8 Pursuant to this authority, California enacted the Personal
Income Tax Law.9 Two agencies administer this law: the FTB'1 and the
SBE. 11 The FTB has the power to adopt rules and regulations, prescribe

the application of the income tax law, and examine personal income tax
returns to determine whether the proper amount of tax has been paid.' 2
3
The SBE serves as an appellate board to review FTB decisions.'

The SBE affirms or overrules the decisions of the FTB by interpreting
applicable statutes and regulations. 4 An appeal to the SBE is the final

administrative remedy available to a taxpayer before judicial action.' 5
8. CAL CONST. art. XIII, § 11 ("... taxes may be assessed to and collected from persons
...in such amounts, and in such manner, as shall be prescribed by law.").
9. The California Personal Income Tax Act was enacted in 1935 under the authority of
the California Constitution art. XIII, § 26. This Act became effective on June 13, 1935. The
Act is codified in part 10 of the Revenue and Taxation Code, §§ 17001-19452. This part is
known as the Personal Income Tax Law. CAL. REv. & TAX. CODE § 17001 (Vest 1983).
10. The FTB is composed of the State Controller, the Director of the Department of
Finance, and the Chairman of the SBE. CAL. GOV'T CODE § 15700 (West 1980). The FTB's
Chief Administrative Officer is the executive officer who is appointed by the FTB with approval of the state senate. Id See also CAL REV. & TAX. CODE §§ 19251-19269 (West 1983).
11. The SBE is a five-member, elected board. Four members are elected from Equalization Districts, each representing one-fourth of the state's population. The fifth member is the
State Controller. STATE BD. OF EQUALIZATION, PAMPHLET No. 21 (1985).
12. CAL. REV.& TAX. CODE § 19253 (West 1983). The following powers are specifically
reserved to the FIB and not delegated to the FIB's executive officer. (1) to adopt rules and
regulations; (2) to prescribe the extent of retroactive effect, if any, of the regulations; (3) to
determine the tax rate on banks and financial organizations; (4) to appoint and remove executive officers; (5) any other power or duty that must be exclusively performed by the board, as
provided by law. CAL. ADMIN. CODE tit. 18, § 17000.11 (1985).
13. The powers and duties of members of the SBE are to "investigate the administration,
enforcement and operation ...of all laws, the administration and enforcement of which are
vested in the board." CAL GOV'T CODE § 15623 (West 1980).
14. [ Cal.] St. Tax Rep. (CCH) 10-017 (1986).
15. CAL REV. & TAx. CODE §§ 19082-19092 (West 1983).
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California's Standard of Residency

The underlying purpose of California's definition of residency is "to
include in the category of individuals who are taxable upon their entire
net income ... all individuals who are physically present in th[e] State,
enjoying the benefit and protection of its laws and government." 6 California defines "resident" to include "every individual who is in the state

for other than a temporary or transitory purpose"'' and "every individual domiciled in the state who is outside the state for a temporary or

transitory purpose."18 Residency does not require that an individual actually be present in the state. 19 California will presume an individual

who spends more than nine months of the taxable year in California to be
a resident.20
Under California's standard, the crucial factor in determining residency is the interpretation of the phrase "temporary and transitory purpose." Unfortunately, the Code does not provide the FTB with
guidelines for this interpretation. 2 1 The FrB, however, in the Regula-

tions accompanying the Code, has stated that whether an individual's
purpose in the state is "temporary and transitory" in character will "de-

pend to a large extent upon the facts and circumstances of each particular case."' 22 The lack of legislative specificity and guidance leaves the
16. CAL. ADMIN. CODE tit. 18, § 170014 (1983); Whittel v. Franchise Tax Bd., 231 Cal,
App. 2d 278, 285, 41 Cal. Rptr. 673, 677 (1965).
17. CAL. REV. & TAX. CODE § 17014(a)(1) (West 1983).
18. Id. at § 17014(a)(2); Klemp v. Franchise Tax Bd., 45 Cal. App. 3d 870, 875-76, 119
Cal. Rptr. 821, 824 (1975). "Nonresident" includes every individual other than a resident,
CAL. REV. & TAX. CODE § 17015 (West 1983).
19. CAL. ADMIN. CODE tit. 18, § 17014 (1983). If a person is domiciled in California, he
remains a resident even though temporarily or transitorily outside of the state.
20. CAL. REV. & TAX. CODE § 17016 (West 1983). The nine-month presumption of rcsidency is not conclusive and may be overcome by evidence of a "temporary and transitory
purpose." Id.
21. Id. § 17014 (West 1983).
22. CAL. ADMIN. CODE tit. 18, § 17014(b) (1983). The regulations provide as follows:
[I]f an individual is simply passing through this State on his way to another state or
country, or is here for a brief rest or vacation, or to complete a particular transaction,
or perform a particular contract, or fulfill a particular engagement, which will require his presence in this state for but a short period, he is in this State for temporary
or transitory purposes, and will not be a resident by virtue of his presence here.
If, however, an individual is in this State to improve his health and his illness is
of such a character as to require a relatively long or indefinite period to recuperate,
or he is here for business purposes which will require a long or indefinite period to
acomplish, or is employed in a position that may last permanently or indefinitely, or
has retired from business and moved to California with no definite intention of leaving shortly thereafter, he is in the State for other than temporary or transitory
purposes....
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FTB and SBE with broad discretion over their decisions.
In interpreting the residency standard, the FIB and SBE have held
that a taxpayer's connections with California are important objective indications of whether his or her presence in, or absence from, California is
"temporary or transitory." 23 The factors that are considered relevant in
determining a connection with California include the following: (1) ownership of California real property (in particular, a home);24 (2) California
bank accounts;25 (3) a California driver's license;26 (4) California business interests;2" (5) California voter registration;2" (6) California family
or social interests;2 9 and (7) employment outside California of definite
duration.3 °
The theory that a person's residence for tax purposes should be the
state with which he or she has the closest connection underlies California's definition of residency. 3 1 This theory, combined with the aforementioned factors provided by the FIB, suggests that a taxpayer with a
larger number of connections to California will have a greater chance of
classification as a resident. 32 Appeal of Katleman33 illustrates California's residency standard at work.
In Katleman, the SBE held that a real estate developer from Illinois
was a resident of California. During the tax year in question, Mr.
Katleman spent at least six months in California conducting business negotiations. His wife and children spent at least eight months in the state.
In addition, Mr. Katleman began construction of a home in California
The regulations do not provide illustrations'of acceptable "temporary and transitory"
purposes for individuals domiciled in California who have left the state. Id.
23. Appeal of Weaver, [1984-1986 Transfer Binder] Cal. Tax Rep. (CCH) fl 401-059
(Apr. 9, 1985); Appeal of Molton, [1984-1986 Transfer Binder] Cal. Tax Rep. (CCH) 401035 (Feb. 5, 1985).
24. Appeal of Bowen, [1984-1986 Transfer Binder] Cal. Tax Rep. (CCH) V401-348 (June
10, 1986); Appeal of Molton, [1984-1986 Transfer Binder] Cal. Tax Rep. (CCH) at 23,581.
25. Appeal of Bowen, [1984-1986 Transfer Binder] Cal. Tax Rep. (CCH) at 24,299; Appeal of Abbott, [1984-1986 Transfer Binder] Cal. Tax Rep. (CCH) 401-347 (June 10. 1986).
26. Appeal of Abbott, [1984-1986 Transfer Binder] Cal. Tax Rep. (CCH) at 24,298; Appeal of Molton, [1984-1986 Transfer Binder] Cal. Tax Rep. (CCH) at 23,581.
27. Appeal of Katleman, [1971-1978 Transfer Binder] Cal. Tax Rep. (CCH) 205-568
(Dec. 15, 1976).
28. Appeal of Harding, [1984-1986 Transfer Binder] Cal. Tax Rep. (CCH) 401-248
(Feb. 4, 1986); Appeal of Bowen, [1984-1986 Transfer Binder] Cal. Tax Rep. (CCH) at 24,299.
29. Appeal of Harding, [1984-1986 Transfer Binder] Cal. Tax Rep. (CCH) at 24,075; Appeal of Gabrik, [1984-1986 Transfer Binder] Cal. Tax Rep. (CCH) fl 401-247 (Feb. 4, 1986).
30. Appeal of Bowen, [1984-1986 Transfer Binder] Cal. Tax Rep. (CCH) at 24,300-01;
Appeal of Fox, [1984-1986 Transfer Binder] Cal. Tax Rep. (CCH) 11
401-291 (Apr. 9, 1986).
31. CAL. ADMIN. CODE tit. 18, § 17014 (1983).

32. Id. See supra notes 24-30 and accompanying text.
33. [1971-1978 Transfer Binder] Cal. Tax Rep. (CCH)

205-568 (Dec. 15, 1976).
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for his family, obtained a California real estate broker's license, and engaged in negotiations for a multimillion-dollar housing project. Mr.
Katleman also obtained a California driver's license, formed a California
corporation, opened bank accounts, and sent his children to California
public schools. Mr. Katleman's connections with Illinois consisted only
of registration to vote and various business projects. The SBE, considering Mr. Katleman's connections with each state, held that his presence in
California was not for a temporary or transitory purpose and, therefore,
he was a California resident.34
Katleman exemplifies the proper operation of the residency standard. The SBE conducted a balancing test of relevant factors and based
its determination on the outcome of this balancing test. 35 In this case,
Mr. Katleman spent only six months of the year in California and had
strong previous ties to Illinois, but the SBE balanced relevant factors and
determined that Mr. Katleman's closest connections were to California,
not Illinois. Unlike the application of the residency standard in other
decisions, the SBE reached an equitable result in Katleman, since Mr.
Katleman clearly had benefitted from the laws and protections of the
State of California.
III. ANALYSIS OF CALIFORNIA'S RESIDENCY
STANDARD
A.

Positive Aspects of the California Residency Standard

The most positive aspect of California's residency standard is that it
provides the FTB and the SBE with flexibility in deciding which individuals are to be treated as residents. Flexibility is particularly important
when consideration of special circumstances is necessary to reach an equitable decision.
Appeal of Corbett36 demonstrates the benefit of a flexible standard.
In this case, Mr. and Mrs. Corbett spent almost nine months of the year
living in California. They engaged in no activities in California other
than those of seasonal visitors or tourists and maintained permanent connections with Illinois. Despite the length of their stay in the state, the
SBE found that Mr. and Mrs. Corbett were not California residents for
tax purposes.3 7 This decision enabled the Corbetts to continue enjoying
34. Id. at 14,893-117.
35. Id.

36. [1984-1986 Transfer Binder] Cal. Tax Rep. (CCH) %401-070 (May 2, 1985).
37. Id. at 23,711-8.
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their visits to the state without fear of being taxed as residents.3 8
Another advantage of the current standard is that it has remained
constant over an extended period of time. 39 The stability of the residency
standard should theoretically enable practitioners to develop familiarity
with the standard's requirements and more accurately to predict their
clients' tax status. Because of the difficulties and inconsistencies of California's standard, however, practitioners have not benefitted from familiarity with the standard.'
B.

Negative Aspects of the California Residency Standard

The main problem with California's current standard is inconsistent
application of the standard by the FTB and SBE.41 Inconsistency in the
application occurs in three primary areas: (1) the definition of "temporary or transitory purpose";4 2 (2) the factors used to determine residency;4 3 and (3) the "closest connection" of the taxpayer.' 4
1. The Definition of "Temporary or Transitory Purpose"
In applying California's residency standard, the FTB and SBE have
inconsistently interpreted the meaning of "temporary and transitory purpose." Inconsistency, in fact, has become the rule rather than the exception. A comparison of two recent SBE decisions, Appeal of Thomas45
46
and Appeal of Loebner, demonstrates this inconsistency.
In Thomas, Mr. Thomas, the challenging taxpayer, accepted a position as a buyer for Rockwell International in Iran for a two-year period.
The Thomases kept their home in California, stored some of their belongings in the state, and left two daughters in school in California.
They took their thirteen-year-old son with them to Iran. While in Iran,
the Thomases maintained two California bank accounts, retained valid
38. This result, though demonstrating the flexibility of the standard, can also be used to
criticize the standard. See infra note 93 and accompanying text.
39. California's residency standard has been in its current form since 1955. CAL R-v. &
TAX CODE § 17014 (West 1983).
40. See infra notes 41-93 and accompanying text.
41. This Note is not intended to criticize the use of a subjective test to 'determine residency. The criticism focuses on the inconsistent manner in which this standard has been applied by the FTB and SBE.
42. See infra notes 45-63 and accompanying text.
43. See infra notes 64-80 and accompanying text.
44. See infra notes 81-88 and accompanying text.
45. [1981-1984 Transfer Binder] Cal. Tax Rep. (CCH) 400-428 (Apr. 5, 1983).
46. [1981-1984 Transfer Binder] Cal. Tax Rep. (CCH) 400-841 (Apr. 5, 1983). This
comparison was first pointed out in Note, Toward a ConstitutionalDeterminationof Residency
for CaliforniaIncome Tax Purposes, 20 U.S.F. L. REv. 289 (1986).

Hastings Int'l and Comparative Law Review

[Vol. I11

California driver's licenses, and Mrs. Thomas was registered to vote in
California.4 7

The Thomases' connections with Iran included the lease of an apartment, the purchase of furniture, and the enrollment of their son in the
American School in Tehran. In addition, they established social connections in Iran, and obtained Iranian residency and work permits.48
Despite the fact that the Thomases maintained their home in California, kept valid driver's licenses, maintained California bank accounts,
kept two daughters in a California school, and left the state for a period
of definite duration-all factors pointing toward a determination of residency,49 the SBE overruled the decision of the F'B and held that the
Thomases were not California residents during 1978.50
In deciding the Thomas case, the SBE stated that when a California
domiciliary leaves the state for business or employment purposes, the
Board must consider "whether the taxpayer substantially severed his
California connections upon departure and took steps to establish significant connections with his new place [of employment] ... or whether he

maintained his California connections in readiness for his return." 1 The
SBE reasoned that the Thomases had sufficiently severed their connections with California before moving to Iran and thus
were not absent
52
from the state for a temporary or transitory purpose.
The SBE decided Appeal of Loebner approximately ten months after
Thomas. In Loebner, the taxpayer, Mr. Loebner, accepted a two-year
tour of duty as a scientist in the United States embassy in Moscow. Mr.
Loebner's wife and two of his children accompanied him to Moscow.
Before leaving California, the Loebners sold two of their cars and
shipped a third to Moscow. They stored some of their belongings in California and leased their home. The Loebners retained ownership of other
real estate in the state, and retained their driver's licenses and voter
registration.53
The Loebners' connections with Moscow included use of a furnished
47. Appeal of Thomas, [1981-1984 Transfer Binder] Cal. Tax Rep. at 22,685.
48. Id.
49. See supra notes 24-30 and accompanying text.
50. Appeal of Thomas, [1981-1984 Transfer Binder] Cal. Tax Rep. at 22,687. Compare
with Appeal of Fox, [1984-1986 Transfer Binder] Cal. Tax Rep. (CCH) 401-291 (Apr. 9,
1986) and Appeal of Bowen, [1984-1986 Transfer Binder] Cal. Tax Rep. (CCH) fl 401-348
(June 10, 1986).
51. Appeal of Thomas, [1981-1984 Transfer Binder] Cal. Tax Rep. at 22,686.
52. Id.
53. Appeal of Loebner, [1981-1984 Transfer Binder] Cal. Tax Rep. (CCH) 1 400-841
(Feb. 28, 1984).
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apartment, Soviet driver's licenses, and trade accounts. Though Loebner
was factually similar to Thomas, the SBE sustained the FTB's decision
that the Loebners were absent from California for a temporary or transitory purpose and, therefore, remained residents of California during their
time outside the state.5 4
The SBE's rationale for such contrary results is difficult to explain.
In both cases, the SBE emphasized the importance of considering the
connections of the taxpayer with California and with the new place of
employment. The connections between California and the taxpayers,
Thomas and Loebner, are clearly similar. Both the Loebners and the
Thomases retained their California homes, accepted employment abroad,
and returned to California at the end of their employment. Both taxpayers retained California driver's licenses, bank accounts, and voter registration. Both parties stored personal belongings in the state and
established similar connections with the countries in which they worked.
Yet despite these similarities, the SBE found the Loebners to be California residents during their absence from California, while it found the
Thomases were not. Adding mystery to this inconsistency, the SBE
makes no attempt to distinguish the two cases, and Thomas is not cited
by the SBE in the Loebner opinion. The SBE simply states in Loebner
that "[a]lthough the matter is not entirely free of doubt, we believe that
appellants did not substantially sever their California connections upon
their departure for the Soviet Union ....
One reason given by the SBE for their holding in Loebner is the fact
that Mr. Loebner accepted an overseas assignment of definite duration
and obtained a two-year leave from his current job.56 Mr. Thomas, however, also accepted an overseas assignment of definite duration and procured employment with the same firm upon return to California.5 7 In
short, neither opinion offers an adequate explanation for opposite decisions based on strikingly similar facts.
These cases do not represent isolated instances of erratic determinations by the SBE; they exemplify a history of inconsistency. Appeal of
Stevenson,5 8 decided six years prior to Thomas, further demonstrates the
inconsistency with which the SBE interprets the phrase "temporary or
54. Id. at 23,254.
55. Id at 23,256.
56. Id. at 23,254.
57. Appeal of Thomas, [1981-1984 Transfer Binder] Cal. Tax Rep. at 22,685. The nature
of employment abroad should not make any difference in these cases since it is not considered
a relevant factor by the FTB or SBE and is not mentioned in either case. See infra notes 24-30
and accompanying text.
58. [1971-1978 Transfer Binder] Cal. Tax Rep. (CCH) 205-633 (Mar. 2, 1977).
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transitory purpose." In Stevenson, the taxpayer was offered a small, indefinite stipend to research in Germany. He also applied for and received an eight-month Fulbright grant. Before leaving California, Mr.
Stevenson leased his home, cancelled his insurance coverage, and shipped
personal effects to Germany.
Mr. Stevenson's connections with Germany included an apartment
under a one-year lease, a prolonged-stay permit, a bank account, a car,
and enrollment of his children in a German school. When Mr. Stevenson
was unable to extend his Fulbright grant beyond ten months, he completed his obligations and returned to California. His total absence from
the state lasted fourteen months.
Despite the fact that Mr. Stevenson maintained a home in California, California bank accounts, four parcels of income-producing property, and a number of business investments, the SBE overruled the FTB
and held that Mr. Stevenson became a nonresident during his absence
from the state.59 Once again, the SBE's reasoning does not seem to coincide with its reasoning in other cases. In deciding Stevenson, the SBE
weighed heavily the fact that Mr. Stevenson had substantially severed his
6
connections with California60 and formed connections with Germany. 1
Mr. Stevenson intended to remain outside California for two years and
obtained a prolonged-stay permit. The apparent insecurity of Mr. Stevenson's job at Stanford University prior to leaving California further
impressed the SBE.6 2 The SBE discounted the value of Mr. Stevenson's
remaining contacts with California by stating that these contacts were
"not inconsistent with an intent to remain abroad fbr a long or indefinite
period.", 63 The California contacts retained by Mr. Stevenson may not
have been inconsistent with his intent to remain abroad, but the reasoning of the SBE is certainly inconsistent with the reasoning found in prior
and subsequent cases.
The decision in Stevenson cannot be reconciled with the Thomas and
Loebner decisions. It would appear that, at least in quality, the contacts
Mr. Stevenson retained with California were more "substantial" than
those Mr. Loebner retained. One who attempts lo analyze these cases
walks away not knowing which factors the SBE and the FTB consider
important and which they accord little weight. Stevenson, Thomas, and
Loebner provide concrete examples of the inconsistency of the FTB's and
59.
60.
61.
62.
63.

Id. at 14,897-91.
Id.
Id.
Id.
Id. at 14,897-92.
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SBE's interpretation of the phrase "temporary or transitory" purpose.
They also demonstrate the need for serious legislative reform.
2.

The Use of Particular Factors to Determine Residency

More than one type of inconsistency plagues California's residency
standard. Some of the factors chosen by the FIB and SBE to determine
residency' are inconsistent with the theory behind the definition of residency65 and thus fail to promote the legislative purpose for this definition.66 The FTB's and SBE's consideration of a taxpayer's employment
outside the state clearly exemplifies this problem. In Appeal of Bowen,
the SBE held that leaving California for employment purposes is not
"temporary or transitory" if the employment requires a "long or indefinite time to complete." 67 The basic purpose of the California standard
supports this holding. People working outside California do not benefit
from the laws and protections of California in the same manner as persons working in California. Thus, the state should not require them to
pay taxes based on their entire taxable income." The use of either long
or indefinite employment as criteria, however, has not occurred. The
FTB and SBE give little or no weight to the actual length of the taxpayer's employment when considering residency status and focus mainly
on the indefiniteness of that employment.6 9 This leads to inequitable and
inconsistent results, as Fox 70 and Bowen 7 l demonstrate.
In Appeal of Fox, an engineer was offered and accepted employment
for an indefinite period in Indonesia. He and his family spent two years
in Indonesia before returning to California. The SBE, in evaluating Mr.
Fox's residency status for the two years he spent in Indonesia, relied
upon the fact that he left California for an "indefinite" period of time. 2
The Board stated that "employment abroad... expected to last an 'indefinite period of substantial duration' is sufficient to demonstrate that a
taxpayer was outside this State for other than temporary or transitory
purposes."7 " This holding implies that, while Mr. Fox was out of Cali64. See supra notes 24-30 and accompanying text.

65. See supra note 31 and accompanying text.
66. See supra note 16 and accompanying text.
67. Appeal of Bowen, [1984-1986 Transfer Binder] Cal. Tax Rep. (CCH) 401-348 (June
10, 1986); Appeal of Stevenson, [1971-1978 Transfer Binder] Cal. Tax Rep. at 14,897-91.
68. CAL ADMIN. CODE tit. 18, § 17014 (1983).
69. See infra notes 72-80.
70. [1984-1986 Transfer Binder] Cal. Tax Rep. (CCH)

401-291 (Apr. 9, 1986).

71. [1984-1986 Transfer Binder] Cal. Tax Rep. (CCH)

401-348 (June 10, 1986).

72. Appeal of Fox, [1984-1986 Transfer Binder] Cal. Tax Rep. at 24,177.
73. Id. at 24,177.
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fornia for an indefinite period of employment, he did not enjoy enough of
the benefits or protections of California to merit classification as a resident. In Appeal of Bowen, decided two months after Fox, Mr. Bowen
was offered and accepted a two-year assignment in Singapore. Mr.
Bowen and his family spent two years in Singapore before returning to
California. The SBE, in evaluating Mr. Bowen's residency status during
his two-year absence from the state, focused on the fact that his job was
for a "definite" two-year period.7 4 The SBE stated that "we do not con-

sider an employment-related absence to be sufficiently long so as to indicate other than temporary or transitory purposes if the assignment [is]
expected to last but [sic] two years." 75
A closer examination of these two decisions demonstrates the inconsistency developed under the current California residency standard. The
two cases involved two taxpayers who accepted employment abroad,
stored personal belongings in the state, leased their homes, and retained
bank accounts, driver's licenses, and voter registration in California.
Both taxpayers were absent from California for the same "length" of
time-two years-and during this time both received similar benefits
from the laws and protections of the state. Nevertheless, the SBE classified Mr. Fox as a nonresident because of his indefinite employment contract, but classified Mr. Bowen, who had a definite employment contract,
a resident. In the Bowen decision, the SBE, by designating Mr. Bowen a
resident, failed to respect the underlying purpose of the residency standard. Theoretically, Mr. Bowen, during his absence, did not enjoy the
benefits and protections of the state, or if he did enjoy these benefits and
protections, he did not do so to a greater degree than Mr. Fox.7 6
If the determining factor is the definiteness of the employment contract's duration, a problem exists.77 This distinction is not consistent
with California's theory for classification as a resident. Regardless of the
nature of the taxpayer's employment contract, his or her employment
outside California for a sufficient time suggests that he or she is no longer
benefitting in the same manner from the laws and p:rotections of the state.
74. Appeal of Bowen, [1984-1986 Transfer Binder] Cal. Tax Rep. at 24,301.
75. Id.
76. There is inconsistency and, therefore, uncertainty in these decisions because two taxpayers in similar situations are treated differently for tax purpo,:es. Inconsistencies such as
these reflect the fact that the SBE, in interpreting "temporary and transitory," has lost sight of
the purpose behind the definition: to require persons enjoying the benefits and protections of
the state to help support the state. CAL. ADMIN. CODE tit. 18, § 17014 (1983).
77. See Appeal of Fox, [1984-1986 Transfer Binder] Cal. Tax Rep. (CCH) 401-291
(Apr. 9, 1986); Appeal of Bowen, [1984-1986 Transfer Binder] Cal, Tax Rep. (CCH) 1 401-348
(June 10, 1986).
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A more relevant distinction would focus on the actual amount of time a
taxpayer spends outside the state. This way, taxpayers such as Mr. Fox
and Mr. Bowen-who both spent two years out of California-would be
treated equally and not inconsistently.

In addition to being inconsistent with the purpose behind the California standard and inequitable to Mr. Bowen, the decision in Bowen is
not dictated by case law. Both in past cases 7 and in the Bowen decision
itself the SBE has stated that employment outside California for a "long
or indefinite" period will be considered sufficient for a finding of nonresi-

dency.79 While the "long" option appears to be more relevant in light of
the purpose for the standard, it has not been utilized."' If it had been, it
would not have been necessary for the SBE to rely on the fact that Mr.
Bowen lacked an employment contract of indefinite duration. Instead, it

could have held that Mr. Bowen was not a California resident for tax
purposes due to his "long"-two-year-absence from the state. The fact
that decisions such as Fox and Bowen fail to further the purpose of the
residency standard, are inequitable, and are not mandated by case law,

strongly supports the need for reform. Further problems with the California residency standard exist.

3. The "Closest Connection" Test
The "closest connection" of a taxpayer is determined by balancing
factors considered relevant to residency by the FTB.8 ' A person will not

be considered a California resident if he or she has closer connections
with another state or country."2 The FTB and the SBE, however, have

balanced these factors unpredictably. Whether a particular factor indi78. Appeal of Hardman, [1984-1986 Transfer Binder] Cal. Tax Rep. (CCH) 205-294
(Aug. 19, 1975); Appeal of Stevenson, [1971-1978 Transfer Binder] Cal. Tax Rep. (CCH) f
205-633 (Mar. 2, 1977). See also Appeal of Thomas, [1981-1984 Transfer Binder] Cal. Tax
Rep. (CCII) %400-428 (Apr. 5, 1983); Appeal of Loebner, [1981-1984 Transfer Binder] Cal.
Tax Rep. (CCH) 400-841 (Feb. 28, 1984).
79. Appeal of Bowen, [1984-1986 Transfer Binder] Cal. Tax Rep. at 24,300 (quoting CALADMIN. CODE tit. 18, § 17014 (b)) (emphasis added).
80. The most reasonable purpose for the inclusion of the word "indefinite," in addition to
the word "long," is to allow taxpayers to assess their taxes on a yearly basis. Those who are
employed outside California do not necessarily know how long an absence is sufficient to support a classification of nonresident, but can pay taxes as nonresidents based upon their indefinite employment contracts. The problem of yearly tax assessment for persons outside the state
for long periods of time with definite employment contracts still exists. The SBE should not
ignore this problem by refusing to take duration of employment into consideration, especially
when it has stated that duration was part of the test.
81. See supra note 24-30 and accompanying text.
82. Appeal of Corbett, [1984-1986 Transfer Binder] Cal. Tax Rep. (CCH) 401-070 at
23,711-7 (May 2, 1985); Appeal of Weaver, [1984-1986 Transfer Binder] Cal. Tax Rep. (CCH)

Hastings Int'l and Comparative Law Review

[Vol. I11

cates residency often seems to depend upon the result desired by the FTB
or SBE. A further
comparison of Bowen and Fox demonstrates this
83
inconsistency.
In Bowen, the SBE found that Mr. Bowen had "closer connections"
to California than to Singapore. To support this finding, the SBE noted
that Mr. and Mrs. Bowen "retained important connection[s] to this
State" by continuing to "keep intact their California
bank accounts,
84
driver's licenses ...[and] voters registration.
In Fox, however, the SBE found that the connections Mr. Fox had
with Indonesia were closer than those with California. The SBE noted
that connections such as bank accounts and safe deposit boxes are "not
necessarily inconsistent with an absence for other than temporary of
transitory purposes." 5 Further, the SBE stated that retention of a California driver's license and voter registration may be "more relevant in
determining domicile.., than residency." 8 6 In these two cases, the SBE
reasoned differently on the effects of possession or retention of similar
items. This suggests that the FTB and SBE decide cases to reach desired
results, rather than by equally weighing factors in a consistent manner.
It is difficult to conceive of a practicing attorney, much less a taxpayer,
who would be able to predict a taxpayer's potential tax status after considering such conflicting rationale.8 7 One must question, therefore,
whether the stated factors88 have any determinative meaning or are simply tools used imprecisely to help rationalize decisions made on a subjective, case-by-case basis.
A combination of the problems discussed above-inconsistent interpretation of the definition of "temporary or transitory purpose," inconsistent application of factors that do not further the purpose of the
standard, and inconsistent application of relevant factors to determine
"closest connection"-all lead to uncertainty and inequity and support
the conclusion that California must undertake reform of its standard for
determining residency. The current standard leads to a very subjective
1 401-059 at 23,688 (Apr. 9, 1985); Klemp v. Franchise Tax Bd., 45 Cal. App. 3d 870, 876, 119
Cal. Rptr. 821 (1975).
83. To examine similar disparities, compare Appeal of Thomas, (1981-1984 Transfer
Binder] Cal. Tax Rep. at 22,686-87 and Appeal of Loebner, [1981.1984 Transfer Binder] Cal,
Tax Rep. at 23,256.
84. Appeal of Bowen, [1984-1986 Transfer Binder] Cal. Tax Rep. at 24,301.
85. Appeal of Fox, [1984-1986 Transfer Binder] Cal. Tax Rep. at 24,177.
86. Id.
87. The problem with this reasoning is that a practitioner or taxpayer trying to determine
tax status will not know, e.g., whether maintenance of a driver's license is indicative of residency or merely of domicile.
88. See supra notes 24-30 and accompanying text.
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determination of tax status and to unnecessary uncertainty for taxpayers.
This uncertainty hampers tax planning, return preparation, auditing, enforcement, and freedom of individuals to travel.
4.

The Purpose of the Residency Standard

The residency standard presents one last problem. The purpose behind the California standard is to insure that those who enjoy the benefits
of the laws and protections of the state help pay for these benefits.8 9 California has attempted to effectuate this purpose by creating a subjective
definition that examines the connections of a taxpayer to the state, as
well as his or her purpose for being in the state or reason for leaving the
state.9 0 Although the underlying purpose of the residency standard is
clear, 9 1 the application of the standard fails to further its purpose.
The connections a taxpayer retains with the state are indicative of
the benefits derived from the state.92 The purpose of a taxpayer's presence in or absence from California, however, has little direct correlation
with how much that person benefits from California. For example, individuals who vacation in California for the majority of the year, own
homes in the state, and retain California driver's licenses benefit a great
deal from California. These individuals spend a major portion of the
year enjoying the climate of California, receiving the protection of California's police and fire departments, and having access to all the advantages generally available to residents of the state. Yet, under the present
California standard, if they maintain "closer connections" with another
state they are deemed to be in California for a temporary or transitory
purpose and are not considered California residents.9 3 This example
demonstrates the ineffectiveness of the California residency standard at
fulfilling its purpose.
Although the California residency standard does not fulfill the pur89. CAL ADMIN. CODE tit. 18,
90. CAL. REv. & TAX. CODE §

§ 17014 (1983).
17014 (West 1983). If a person is outside the state for a

temporary or transitory purpose, the Board will consider him or her a resident for tax purposes
because it believes that he or she has benefitted from California. The inverse reasoning applies
to those persons who are inside the state for only a temporary or transitory purpose. The
Board will not consider him or her a resident because he or she theoretically has not benefitted
in a taxable manner. Cf. CAL ADMIN. CODE tit. 18, § 17014 (1983).
91. See supra note 16 and accompanying text.
92. A taxpayer who owns a home in California, operates a business in the state, retains a
state driver's license, and remains registered to vote within the state indisputably benefits from
California to a greater degree than someone on a short vacation in California or temporarily
employed within the state.
93. See Appeal of Corbett, [1984-1986 Transfer Binder] Cal. Tax Rep. (CCH) 401-070
(May 2, 1985); Klemp v. Franchise Tax Bd., 45 Cal. App. 3d. 870, 119 Cal. Rptr. 821 (1975).
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pose behind its creation, its purpose remains valid. The goal behind state
income taxation should be to require those who benefit from California
to help support the state. Reform of the standard is necessary to more
successfully effectuate this purpose.

V. SUGGESTIONS FOR REFORM
A.

The Adoption of the Federal Standard of Residency
In 1983 the California Legislature took major steps to simplify state

personal income tax law and achieve greater conformity with federal income tax law. 94 California's approach to conformity is "selective" in
that the legislature reserves the right to modify or refuse to adopt any
95
portion of federal income tax law.

Prior to the Deficit Reduction Act of 1984,91' the federal standard

was very similar to the current California standard. 97 Federal residency
was a factual determination based on whether an alien was a "mere transient or sojourner" in the United States and on the alien's intentions.98
The determination of residency was primarily subjective and, thus, the

standard was interpreted and applied in much the same way as California
cases decided by the FIB and SBE. 99

In 1984 Congress decided to reform the federal standard." ° Three
primary reasons for this change were the following: (1) to provide a
more objective definition of residence, (2) to clarify vague and conflicting
case law, and (3) to curb tax avoidance."'0
94.

Congress reformed the federal

CAL. ASSEM. REV. & TAX. COMM., FEDERAL CONFORMITY IN PERSONAL INCOME

TAX 1 (1983). Conformity refers to the patterning of California's Personal Income Tax Law
after the federal Internal Revenue Code (IRC). California is already largely in conformity with
federal law. CAL. ASSEM. REV. & TAX. COMM., FEDERAL CONFORMITY IN PERSONAL IN-

TAX 6 (1980). In 1983 California recodified much of the Personal Income Tax Law to
conform with the IRC. The purpose of this recodification was to eliminate major unimportant
differences between California and federal law. [1 Cal.] St. Tax. Rep. (CCH) 1115.008 (1984),
15-019 (1986).
95. Many IRC provisions have not been adopted because differences between federal and
California tax policies make them inapplicable. [I Cal.] St. Tax Rep. (CCH) 15.020 (1986).
In fact, the first and last sections of the Revenue and Tax Code contain provisions unique to
California law and without federal counterpart. The middle section contains both modified
and incorporated provisions of the IRC. [1 Cal.] St. Tax Rep. (CCH) 1 15-016 (1984).
96. Deficit Reduction Act of 1984, Pub. L. No. 98-369, § 138, 98 Stat. 494, 672-77 (1984).
97. Compare Treas. Reg. § 1.871-2(b) (1980).
98. Treas. Reg. § 1.871-2(b) (1980).
99. See, eg., Tongsun Park v. Commissioner, 79 T.C. 252 (1982), for an illustration of the
extensive factual inquiry required in a determination of federal residency.
100. I.R.C. § 7701(b) (Supp. III 1985).
101. JOINT COMM. ON TAX., TAX REFORM ACT OF 1984: GENERAL EXPLANATION 463
(CCH 1985).
COME
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residency standard to correct problems similar to those found in the Cali-

fornia standard. California has not conformed to the change in the federal residency standard.1" 2 In light of this history, this Note examines
possible reasons why California has not adopted the federal standard and
considers whether adoption of the federal standard would be an effective
alternative to the current California standard.
1. Federal Residency Standard
The federal residency standard, unlike California's standard, is primarily objective.10 3 Under the federal standard, three basic tests deter-

mine if an alien will be classified as a resident for tax purposes. The first
test is the "green card" test.1 4 Under this test, an alien with lawful permanent residence status qualifies as a resident, 10 5 regardless of actual
physical presence in the United States.' 0 6 The second test is the "substantial presence" test.10 7 Under this test, an alien will be classified as a

resident if he or she is physically present in the United States for at least
183 days out of the current taxable year.'0 8 This mechanical test operates regardless of an individual's purpose for being in the United
States.109 The last test is the "cumulative presence" test.' ° This test
holds an alien a resident, regardless of the application of the green card
or substantial presence tests, if he or she is present in the United States
for at least thirty-one days of the current tax year and at least 183 cumulative days during the past three years."'
102. CAL. REV. & TAX.

CODE

§ 17014 (West 1983).

103. I.RC. § 7701(b) (Supp. III 1985).

104. Id § 7701(b)(l)(A)(i).
105. Id. This test reflects Congress' belief that aliens who have entered the United States as
permanent residents and who have not officially lost or siu:rendered the right to permanent
U.S. residence should be taxable as U.S. residents. The rationale behind this view is that aliens
have rights similar to those afforded to U.S. citizens and should thus contribute to the cost of
running the government. JOINT COMM. ON TAX., supra not 101, at 464. Lawful permanent
residence is determined by the alien's status under immigration laws. Mailman, How ImmigrationLaw Concepts Clarify, Mesh with the Code's "ResidentAlien" Definition, 65 J. TAX'N
26 (1986).
106. I.R.C. § 7701(b)(l)(A)(i) (Supp. 111 1985). Under the green card test, the Internal
Revenue Service (IRS) will classify an alien as a resident irrespective of any time actually spent
in the U.S. In fact, to avoid residency status, a resident alien planning to leave the U.S. permanently may have explicitly to surrender his or her green card. Mailman, supra note 105, at 26.
107. I.R.C. § 7701(b)(1)(A)(ii) (Supp. III 1985).
108. Id. This test operates irrespective of whether the alien has a green card: immigration
status is immaterial. Mailman, supra note 105, at 26.
109. See I.R.C. § 7701(b)(1)(A)(ii) (Supp. III 1985).
110. Id § 7701(b)(3)(A).
111. Id. In determining the number of days, each day spent in the U.S. in the preceding
year is multiplied by one-third, and each day in the second preceding year by one-sixth. This
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Although these tests operate mechanically, important exceptions focus on an individual's purpose for being in the United States. Individuals in the United States as teachers, students, or foreign governmentrelated individuals are exempt from resident status during the days they
are in the United States for those purposes. I2 In addition, an individual
who would otherwise meet the requirements of the "cumulative presence" test will not be considered a resident of the 'United States if he or
she is present in the United States for less than 183 days during the current year, and he or she maintains a tax home (abode or domicile) in a
foreign country and a closer connection to the foreign country than to
the United States.' 13 One practical exception is that Canadian and Mexican residents will not be considered present in the United States for residency purposes on those days that they commute to the United States to
work." 4 Further, an individual inside the United States for less than
twenty-four hours while in transit between two points outside the United
States will not be considered present in the United States on such days."II
These exceptions add a certain amount of flexibility and equality to the
determination of residency. Without them, application of the objective
standard could be quite harsh.
2. Positive Aspects of the Federal Residency Standard
The most important reason to consider adopting the federal standard is that it utilizes an objective, rather than subjective, standard. An
objective standard is desirable for many reasons. First, an objective standard provides clearer notice to taxpayers of their tax status. For example, under the federal test, an alien with a green card will have no doubt
about his or her residency status. Thus, the alien can either surrender
requirement prevents an alien from avoiding classification as a resident alien by leaving tle
U.S. on the 182nd day of each year. Id. There is also a "non-lapse" provision that provides
that individuals who are residents of the U.S. for three consecutive years and then only one of
the next three years will be considered a resident for all intermediate years. Id. § 7701(b)(9),

This rule is designed to prevent tax avoidance. JOINT COMM. ON TAX., supra note 101, fit 469.
112. I.R.C. § 7701(b)(4)(A) (Supp. III 1985). A "foreign government-related individual"
is an individual temporarily in the U.S. by reason of diplomatic status or full-time employment
with an international organization, or as a member of the immediate family of an individual
otherwise exempt. Id. These exceptions are limited. The IRC provides that students and
teachers present in the U.S. after five calendar years must prove that they do not intend to
permanently reside in the U.S. Id. § 7701(b)(4)(E)(i)-(ii).
113. Id. § 7701(b)(3)(B). This exception is subjective and requires a balancing of connections similar to that done under the California standard. The primary difference is that for the
federal standard this balancing is done only in exceptional cases, while in California it is done
in every instance.
114. Id. § 7701(b)(6)(B).
115. Id. § 7701(b)(6)(C).
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the green card or pay taxes as a resident. This certainty makes better
planning possible and may increase business and other activities in the
nation. 16 California desperately needs such certainty: its current subjectivity may hamper planning
or deter individuals from establishing
17
contact with the state.'
Secondly, an objective standard is beneficial because it lessens the
chance that taxpayers will pay less than the administrating agency deems
fair. Residents will pay taxes based upon their total income. They will
not be confused or uncertain about the amount of taxes they owe because
of unclear standards. Objectivity would reduce the number of errors
made in computation of tax due. These errors consume time and cost
money to correct, frustrating both the FTB and the taxpayers.
An objective residency standard also serves to decrease the burdens
on administrative agencies. Under an objective standard, agencies base
their decisions on concrete rules. Therefore, taxpayers or practitioners
will be more likely to correctly determine tax status. This will result in a
decrease in the number of cases the FTB and SBE must handle.
Another reason for adopting the federal standard is to continue California's practice of conforming with federal income tax law.118 Conformity of residency standards would make tax decisions easier for both
attorneys and taxpayers since only one familiar standard would be used.
It is important to note that the federal standard is not totally objective and allows for flexibility in special circumstances.' 1 9 For example,
even if California adopts the federal standard, it could maintain a "closer
connection" test for an individual who has spent enough time in the state
to be considered a resident under the federal standard, but who has a tax
home in another state or country. 120
When deciding upon a residency standard, the individual must keep
116. The added certainty of the federal standard most affects individuals with only moderate interests in the U.S. Under the old subjective test, these individuals had to engage in a
factual balancing test to determine their tax status. In order to avoid excessive taxation, businesses possibly established only a "safe" number of interests in the U.S. Under the new test,
tax status is more certain; thus, individuals will base business decisions heavily dependent upon
tax consequences on the actual tax status resulting from the business rather than on an estimation of tax status. Note that individuals who conducted a large amount of business in the U.S.
would probably be residents under either the old or new federal standard.
117. See supra note 116. The'individual interested in business associations with California
would have to conduct a balancing test to determine whether he or she qualifies as a resident.
The outcome of this balancing test would not be reliable because of the erratic application of
the standards.

118. See supra notes 94-98 and accompanying text.
119. See supra notes 112-15 and accompanying text.
120. See supra note 113 and accompanying text.
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in mind the purposes and policies supported by the state. In California,
the main concern is to require those who enjoy the benefits and protections of the law and government to pay taxes to hell) support the state.121
The federal residency standard fulfills this goal.
The federal standard focuses on the length of time an individual
spends in the state. The premise underlying the federal standard is that
those spending time in the United States derive benefits from the United
States. 122 The threshold period of 183 days insures that people in the
United States for only a short period of time are not unfairly taxed.
Likewise, it can be assumed that individuals who spend over 183 days in
California have enjoyed the benefits and protection of the state. 123
B. Negative Aspects of Adopting the Federal Standard
Adopting the federal standard creates both practical and theoretical
problems. The main practical problem is that, because the federal standard focuses on taxation at the national level, some portions of the test
are inapplicable to determining tax status in California. For example,
use of the green card test would not be feasible at the state level because
green cards do not distinguish between residency in different states and
because one can be taxed under the green card test regardless of actual
physical presence in the state.124 Taxation by California based upon such
a test would be inequitable under these circumstances.
A further practical problem may include deterring previously untaxable individuals from transacting business with the state because they
would be subject to residence tax under the federal standard. This is not
a sufficient reason, however, to reject an objective approach. Taxpayers
should not be allowed to take advantage of murky areas of the law, under
a subjective test, to avoid payment of taxes.
A second problem with adoption of the federal residency standard is
theoretical. Both the California Legislature and the FTB have demonstrated a strong desire to maintain the flexibility of a subjective test.
However, under an objective standard consideration of equities occasionally will not be possible. When developing a residency standard a tradeoff between certainty and equity is inescapable.
121. See supra note 16.
122. JOINT COMM. ON TAX., supra note 101, at 464.

123. Congress believed that 183 days was a sufficient amount of time for an individual to
establish a nexus with the U.S. Congress recognized that no single system would be perfect,
but believed that a regime that depended upon length of stay would be appropriate. Id., supra
note 101, at 463.
124. Mailman, supra note 105, at 464.
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The adoption of the federal standard would also raise questions regarding the equity of the 183-day "substantial presence" test. Under this
test, taxation of an individual during his or her first year in the United
States may appear unfair or arbitrary. For example, if in the first tax
year, taxpayer A spends 182 days in the United States and taxpayer B
spends 184 days in the United States, B will be a resident for tax purposes, but A will not. Do the two extra days B spends in the United
States make B's presence "substantial," while A's presence is not "substantial"? This result demonstrates one type of inequity of an objective
test. 12 5 This situation, however, is not very likely to occur. Taxpayers
can easily avoid this problem if they pay attention to the residency standard and seek tax advice.
In sum, the federal standard can satisfactorily accomplish the goals
desired by the State of California. With the exception of the practical
problem of the inapplicability of the green card test and the potential
harshness of any totally objective test, the federal standard would provide California with much-needed certainty.
C.

Adoption of a Modified Federal Standard

Although in 1983 California chose to simplify its tax code and conform to the major part of the federal Internal Revenue Code, not all
provisions were adopted without change.1 26 California chose to modify
many federal provisions in order to further specific state goals and policies.127 The modification of the current federal residency standard is
another alternative to California's current method of determining
residency.
A modified federal standard would be desirable because it would
strike a balance between conforming to the federal standard and providing for the special needs of California tax law. Since California would
probably not adopt the federal residency standard verbatim, adopting a
modified standard at least would move California one step closer to conformity with the federal standard. The California Legislature should
modify portions of the federal residency standard to effectively serve the
specific policies and goals of California.
A modified standard should follow the current federal standard,
with two major changes. First, the modified residency standard would
125. Over the course of three years, the inequities start to balance out if A continues the
same pattern of presence in the U.S. A will eventually be subject to residency tax under the
cumulative presence test.
126. See supra notes 94-97 and accompanying text.
127. Id
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not contain a green card test since this test is of no use in a state-level
residency tax determination. 128 Second, the substantial and cumulative
presence tests would operate differently than they do in the current federal residency standard.
Recognizing California's desire for flexibility in the determination of
residency, 12 9 the legislature could alter the substantial and cumulative
tests to make the 183-day test a rebuttable presumption. The Code
would provide that all taxpayers in the state for 183 days or more in the
taxable year or in the previous three tax years would be considered residents of Califorria. To overcome this presumption, the taxpayer would
have to show by clear and convincing evidence that he or she received no
significant taxable benefit from the protections and laws of California.
The use of a rebuttable presumption, coupled with the 183-day requirement, would combine the benefits of both objectivity and subjectivity. Used objectively, the presumption would provide the taxpayer with
a concrete rule by which to make his or her tax plans. The objective
aspect of the standard would also provide the FTB with a concrete rule
by which to determine deficiencies. The California treasury would benefit from objectivity since fewer taxpayers .would be able to effectively
avoid taxation. Used subjectively, the presumption would allow for the
balancing of certain equities. In special cases where circumstances reveal
that classification as a resident would truly be unfair, the FTB and the
SBE would have the discretion to prevent potential hardship by declaring

nonresident status. 130
The modified standard would provide for the exceptions currently
accepted under the federal standard,13 1 tailored to California's needs.
For example, the legislature could rephrase the "cumulative presence"
exception to permit a taxpayer to escape classification as a resident if the
individual was in California for less than 183 days of the tax year, and he
or she had a tax home in another state or country and a closer connection to the other state or country. 132 It is important to note that California would have to set out carefully the connections considered under this
exception and suggest how to balance these factors.' 3 3 The legislature
128. See supra note 124 and accompanying text.
129. This desire is apparent from the legislature's failure to create an objective residency
standard and from the FIB and SBE's failure to develop some concrete guidelines. See supra
notes 41-93.
130. Under this standard, taxpayers such as Mr. Loebner or Mr. Bowen would not be
considered residents because they did not spend 183 days in California.
131. See supra notes 112-15 and accompanying text.
132. Compare I.R.C. § 7701(b)(3)(A) (Supp. III 1985).
133. The application of the closer connection test proposed under the modified residency
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should also maintain the exceptions for students, teachers, and commuters. It would be a great hindrance to the educational process to barricade
access to education or lessen the mobility of qualified teachers. 13 Further, commuters should not be taxed for passing through California on
their way to work. Various forms of these exceptions currently come
into play in California by operation of the closer connection test. Allowing these exceptions would reemphasize their importance to furthering California's policies in these areas.
Adoption of the modified standard has a few negative aspects. The
modified standard would be more strict than the current standard because the modified standard presumes residency for all taxpayers present
in the state for over 183 days in one year or 183 days over a three-year
period. 135 The present residency standard allows for more leniency because each taxpayer receives case-by-case analysis to determine if he or
she is in the state for a "temporary or transitory" period. 1 36 In addition,
as with the adoption of the original federal residency standard, this strictness may deter some individuals from making connections within the
state. The standard, however, must sacrifice some flexibility to provide a
greater degree of certainty.
A second problem might arise if the drafting of the modified federal
residency standard failed to provide sufficient detail. The standard must
emphasize the importance of allowing rebuttal of the 183-day presumption only in extreme cases. If the legislature allows the presumption to
be easily rebutted, interpretation of the standard may in practice become
no more objective than the current method. The legislature could eliminate this problem by providing the FTB with guidelines of the proof sufficient to overcome the presumption of residency.
VI.

CONCLUSION

California's current method for determining the residency of taxpayers is inadequate. Although the standard provides the state with flexibility in dealing with the question of residency, it fails to provide sufficient
certainty. This lack of certainty prevents taxpayers from determining
their own tax status and hampers tax planning, auditing, and travel into
standard differs from that of California. The current California standard requires a closer
connection test for each tax determination. The modified standard would only allow this subjective determination to be made when the individual has been in the U.S. for less than 183
days of the current tax year.
134. See supra note 112 and accompanying text.
135. See supra notes 108-11 and accompanying text.
136. CAL. REV. & TAX. CODE § 17014 (West 1983).
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California. Further, many flaws exist in the interpretation of the standard. Inconsistent interpretations of the meaning of "temporary or transitory purpose" and inconsistent application of factors that do not
support the purposes or theories behind California's determination of
residency undermine the legitimacy of the current standard. Still worse,
application of factors that do support the bases for the residency determination has been inconsistent.
These inconsistencies result in a standard that lends little aid to the
taxpayer or practitioner in predicting tax status and ineffectively carries
out the purposes for its creation. Clearly California should consider seriously a reformation of the current residency standard.
The two alternatives suggested to reform the California standard are
adoption of the current federal residency standard, and adoption of a
modified version of the federal residency standard. Either alternative
would be an improvement.
The adoption of the current federal residency standard would provide California with a solid objective standard with limited exceptions.
The federal standard would provide taxpayers with certainty and equity.
Barring any exceptions, taxpayers would know their residency status for
taxation purposes if they were in California for over 183 days. The standard would result in fairness because it is probable that individuals
spending over six months in California would gain. taxable benefit from
the state.
This standard, however, would not be ideal for California. The current federal residency standard contains portions that do not apply to
California. In addition, its strict objectivity, though necessary at the fed37
eral level, may be too strict at the state level.'
The preferred alternative would be a modified version of the federal
standard. Under the modified standard, individuals would have an objective standard, enabling them to determine their tax status with certainty, but would also be able to rebut this standard with clear and
convincing evidence that taxation as a resident would be inequitable.
This modified standard offers both the objectivity needed by California
and the subjectivity desired by the state. It is the most viable option for
reform of the current California residency standard.

137. A relatively unwavering objectivity at the federal level may be necessary because of
the large number of people governed by the standard. At the state level, however, at which the
number of individuals is not so overwhelming, the administrative agency can afford to be more
flexible by taking into account a greater number of special circumstances.

